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Ins. Co. v. Spratley (1899) 172 U. S. 602, 19 Sup. Ct. 308. Although the result 
in the principal case works a hardship on the policy holders, it is in accord with 
the authorities. The question of jurisdiction was before the court, and the 
Nebraska statute could not control because the appellant was found not to be 
doing business within that state. 

Judgments — Stare Decisis — Res Judicata — Law of the Case. — The plaintiff 
purchased an automobile from a retail dealer and was injured by the collapse 
of a defective wheel. He sued the manufacturer and secured a large judgment. 
On the first appeal, the appellate court reversed the decision of the trial court 
and held that since there was no contractual relationship between the parties, 
there was no "liability." On the second appeal, the identical case, cause of 
action, and parties again came before the same court. Held, that the plaintiff 
should recover. Ward, J., dissenting. Johnson v. Cadillac Motor Car Co. (1919, 
C. C. A. 2d) October Term 1919, No. 20. 

The doctrine of stare decisis is that when a court has once laid down a prin- 
ciple as applicable to a certain state of facts it will adhere to that principle and 
apply it to all future cases where the facts are substantially the same. Cf. 
Moore v. City of Albany (1885) 98 N. Y. 396; cf. Menge v. The Madrid (1889, 
C. C. E. D. La.) 40 Fed. 677. However, it is well settled that courts are privi- 
leged to depart from this doctrine when it is necessary to do so in order to 
prevent the perpetuation of a palpable error. Calhoun Gold Mining Co. v. 
Ajax Gold Mining Co. (1899) 27 Colo. 1, 59 Pac. 607; Pitcock v. State (1909) 
91 Ark. 527, 121 S. W. 742; see Comment (1918) 27 Yale Law Journal, 668. 
The doctrine of res judicata is that when a final judgment has been rendered 
on the merits of a cause of action, by a competent tribunal, it cannot be litigated 
again by the same parties. Cf. Williamsburgh Savings Bank v. Town of Solon 
(1893) 136 N. Y. 465, 32 N. E. 1058; cf. Mitchell v. First Natl. Bk. of Chicago 
(1901) 180 U. S. 471, 21 Sup. Ct. 418; cf. Sly v. Hunt (1893) 159 Mass. 151, 
34 N. E. 187. Res judicata has reference to the facts of a case. See Sawyer 
v. Woodbury (1856) 73 Mass. 499, 502; see Citizens' Bank v. Brigham (1900) 
61 Kan. 727, 731, 60 Pac. 754, 755. While stare decisis has reference to the legal 
principle involved. See Oliver Co. v. Louisville Realty Co. (1913) 156 Ky. 628, 
640, 161 S. W. 570, 575; see In re Preisers Will (1913, Surr. Ct.) 79 Misc. 668, 
671, 140 N. Y. Supp. 844, 846. The doctrine of res judicata could not be 
invoked in the instant case as no final judgment had ever been entered. But 
by the great weight of authority, all questions which were decided by a court 
of final resort on the first appeal become the law of the case and are not sub- 
ject to review on the second appeal. McKinney v. State (1888) 117 Ind. 26, 
19 N. E. 613; City of Hastings v. Fo.rworthy (1895) 45 Neb. 676, 63 N. W. 
955. The instant case in holding that this rule is not inexorable, is in accord 
with some authority. Missouri, K. & T. Ry. v. Merrill (1902) 65 Kan. 436, 
70 Pac. 358; see Bird v. Sellers (1894) I22 Mo. 23, 32, 26 S. W. 668, 670. It 
is submitted to be sound. For when a palpably erroneous doctrine has been 
established on the former appeal and the appellate court is convinced that 
the evils of adherence to it are manifestly greater than those of departure, it 
would seem that the sensible -thing to do is to correct the error at the first 
opportunity. For a discussion of an automobile manufacturer's liability to 
third parties, see (1916) 25 Yale Law Journal, 679. 

Landlord and Tenant — Covenant not to Sublet — Assignment. — A leased 
his premises to B. The lease contained a covenant not to sublet, but no covenant 
forbidding an assignment. B assigned his lease to the defendant, who took 
possession. The plaintiff purchased the premises from A and, during the term 
prescribed by the lease, brought an action of unlawful detainer. Held, that the 



